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Brief Encounters

It’s simple enough. Absent a prenup-
tial agreement, all retirement benefits 

acquired after marriage are community 
property that must be divided equally 
when the marriage is dissolved.
 So what can go wrong?
 In a word: plenty! Following are 
Arizona answers to FAQs that will give 
you the 30,000-foot-view and, it is to 
be hoped, save you from wasting those 
precious retirement dollars!
 Is the pre-marital retirement 
fund I had still mine even if I mixed 
it up with post-marital contribu-
tions?
 Yes. The pre-marital portion of 
the benefits, together with growth (or 
loss), is still your separate property.
 We have IRAs, a 401(k), a 401(A) 
plan and a pension. Are they all di-
visible?
 Yes. Retirement benefits come in all 
flavors, including IRAs, Defined Ben-
efit Plans and Defined Contribution 
Plans—which commonly include plans 
such as 401(k), Profit Sharing, Thrift 
Savings, 401(A)s and others. IRAs and 
Defined Contribution Plans can be  
divided immediately upon divorce. De-
fined Benefit Plans pay a benefit in the 
future.
 What is a Qualified Domestic 
Relations Order (QDRO) and why 
would I need one?
 All “qualified” (as determined by 
the Internal Revenue Code) retirement 
plans are subject to a federal statute 
called ERISA (Employee Retirement 
Income Security Act). A qualified plan 
is not vulnerable to creditors and is 
not divisible, but ERISA makes an ex-

ception for divorce as long as a QDRO 
is signed by the court. If a QDRO is not 
signed before the employee spouse 
dies, the receiving spouse may lose his 
or her share. With a Defined Contri-
bution Plan, a QDRO will allow for an 
immediate transfer of benefits to the 
non-employee spouse. With a Defined 
Benefit Plan, the receiving party is enti-
tled to 50 percent of the marital benefit, 
payable upon the employee spouse’s 
normal retirement date. The QDRO 
requires the plan to pay the benefit di-
rectly to the receiving spouse.
  Do I need a QDRO to divide re-
tirement funds from my IRA?
 No. IRAs are not controlled by 
ERISA. Your divorce decree should 
specify the details of the division.
 Am I entitled to benefits from a 
non-qualified pension plan?
 Yes. The court still divides the ben-
efit. However, the plan does not have 
to pay you directly. You are at the mer-
cy of your former spouse to pay you. 
Some enforcement mechanisms can 
help, such as calling your share “spou-
sal maintenance” or securing your ben-
efit with other assets, or by an award of 
other marital assets.
 Can I pay my former spouse now 
for his/her interest in my Defined 
Benefit Plan so I can avoid future 
entanglement?
 Yes. If there are sufficient other as-
sets available to pay the present value 
of the receiving spouse’s share of the 
benefit and it is otherwise “equitable” 
(a word with a different meaning for 
nearly everyone), the court can order 
that the receiving spouse be paid his 
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or her retirement benefi t with other 
assets. An actuary must perform the 
calculation, which will be based on 
such factors as life expectancy of the 
employee spouse, anticipated infl ation 
rates and other risks, and anticipated 
tax eff ect on the employee spouse.
 Is it wise to use the present val-
ue method?
 The certainty of a fi xed present 
value and being free of future entangle-
ment has to be weighed against the 
risk that the employee may not live to 
retirement age or even that those ben-
efi ts will still exist upon retirement—a 
questionable assumption at best.
 As the receiving non-employee 
spouse, will I be taxed on my share 
of the retirement?
 Only when you receive your ben-
efi ts from a Defi ned Benefi t Plan or 
withdraw your benefi ts from a Defi ned 
Contribution Plan.
 As the receiving spouse, can I 
get cash upon divorce?
 Yes and no. You cannot cash out 
your share of a Defi ned Benefi t Plan. 
Most Defi ned Contribution Plans al-
low the receiving spouse to withdraw 
a part or all of his/her share. The with-
drawn portion is not subject to a pen-
alty (a rare taxpayer “freebie”), but it 
is taxable.
 Will I lose my benefi t if my for-
mer (the employee) spouse dies be-
fore me?
 No (under a Defi ned Contribution 
Plan), as long as a QDRO has been en-
tered. No (under a Defi ned Benefi t 
Plan), if you have been awarded survi-
vorʼs benefi ts in the decree. Determin-
ing the availability of survivorʼs benefi ts 
and bargaining for them in the divorce 
should rank high on your checklist.
 Will my heirs lose out on my 
benefi ts if I die before I start re-
ceiving benefi ts under my former 
spouse’s plan?
 Most plans give the receiving 
spouse the right to designate a ben-
efi ciary. Some Defi ned Benefi t Plans 
require that your benefi t revert to the 
employee spouse if you die before your 
benefi t (e.g., from the Arizona State Re-
tirement System) begins.
 My divorce decree requires my 
former spouse to name me as a ben-
efi ciary of her ERISA retirement 
benefi ts, but instead, she names 
her current husband. What are my 
rights?
 You are probably out of luck un-
less you had enough foresight to obtain 
a QDRO for your benefi cial interest. 
ERISA is a federal statute and trumps 
an Arizona divorce decree, unless there 
is a QDRO. Absent a QDRO, ERISA re-
quires that the benefi ciary named by 
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daylight and in temperatures well into 
the triple digits.
 This little squirrel’s body can sus-
tain internal temperatures of up to 108 
degrees F., according to some reports.  
Once it does get overheated it engages 
in a behavior called “heat dumping.” 
It fi nds a coolish bit of shade and bare 
dirt and spreads itself out on its belly, 
all four paws extended and unloads ex-
cess heat directly into the soil.  
 What looked to me like sheer fed-
uppedness and exhaustion with child-
rearing on the part of the squirrel 
mother was only this instinctive bit of 
cooling off .
 Winter is their breeding time, with 
most mating activity in February and 
March. A litter of from 4–26 young are 
born a month later, and the newborns 
are naked and pink, and their ears 
and eyes are shut. After fi ve weeks or 
so, their eyes open, and the squirrels 
emerge from their burrows and begin 
to run around. By seven weeks they’re 
weaned, but they’ll stay with their 
mother for months.
 Females have one litter a year. By 
June, the males’ testes have shrunk to 
10 percent of their February mass and 
breeding is over until winter arrives. 
The rest of the summer can be spent 
eating and staying cool and—in the case 
of the babies—chasing each other over 
and around and through boulders and 
yucca stems and burrows and hollows, 

without any respect for their mother or 
their long-suff ering neighbors.
 Energetic diggers of holes, adult 
squirrels will have one nest burrow and 
several escape burrows in their territo-
ry. As they run around they often stop 
to dig in the soil for seeds or insects, 
leaving characteristic divots.
 When cactus fruit is ripe they’ll 
climb barrel cacti and even cholla to get 
it, using spines as a ladder. If carrion 
is available, it’s eaten, too. In autumn, 
food is stored in their burrows so that 
when the weather gets cold they can 
dig under their bed for a snack without 
needing to go outside.
 They do not hibernate; they’re ac-
tive all year, as long as the weather is 
warm and fi ne—an enviable lifestyle.
 If you have a garden, squirrels can 
be a nuisance. On farms they are often 
eradicated.  They have vanished from 
city centers, since roads and pets are 
not their friends. But if you live in the 
desert suburbs or countryside, ante-
lope ground squirrels will be an inti-
mate part of the world—the world of in-
sects and cacti and creosote and hawks 
and owls and bobcats and coyotes, and 
your world, too. 
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Diana Turner is a local landscape de-
signer and freelance writer. Comments 
for publication should be addressed to 
letters@desertleaf.com. 
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the employee receive the benefi t, not 
the benefi ciary named in the divorce 
decree. The courts in some cases have 
devised some creative end-runs around 
this rule, but donʼt rely on future court 
mercy.
 The moral of the story: Protect your 
nest eggs now so that you will have 
chickens to count later.
 (This article is for informational 
purposes only and is not a substitute 
for legal advice. Please consult with an 

attorney and fi nancial/tax advisors for 
advice regarding your specifi c retire-
ment issues.)
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Kathleen McCarthy has been practic-
ing law in Arizona for more than 37 
years. She is a Certifi ed Family Law 
Specialist, with an emphasis on complex 
fi nancial matters. Comments for publi-
cation should be addressed to letters@
desertleaf.com.
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