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Brief  Encounters

Never marry anyone you wouldn’t want 
to divorce.

—Nora Ephron
	

Although	that	advice	 is	meant	to	be	
humorous,	Ms.	Ephron	has	a	point:	

Marriage	 involves	 one	 of	 the	 biggest	
contracts	of	a	lifetime,	but	most	people	
never	 stop	 to	 consider	 the	 contractual	
ramifications;	nor	do	they	want	to.	
	 After	 all,	 they	 are	 head	 over	 heels	
in	love,	having	fallen	into	that	mysteri-
ous	brew	of	wonder,	magic,	excitement	
and	 happy	 brain	 chemicals.	 The	 very	
mention	of	a	prenuptial	agreement	can	
feel	 like	 a	 harsh	 splash	 of	 cold	 water,		
or	worse.
	 However,	 a	 prenuptial	 agreement	
can	 hold	 significant	 benefits	 for	 both	
parties.	 If	 nothing	 else,	 it	 is	 a	 fabulous	
litmus	 test	 of	 your	 and	 your	 beloved’s	
communication	skills	under	stress.
What is a prenuptial agreement?
	 It’s	 a	 contract	 that	 permits	 you	 to	
opt	out	of	any	or	all	aspects	of	commu-
nity	property	law;	specifically	delineate	
how	assets	and	liabilities	will	be	treated	
upon	divorce	or	death;	treat	post-mari-
tal	earnings	as	separate	property;	keep	
creditors	 from	 suing	 both	 parties	 for	
the	debt	of	one	spouse;	lay	out	payment	
of	 joint	 living	 expenses;	 and	 define	 or	
even	 waive	 spousal	 maintenance	 obli-
gations	 in	 a	 divorce.	 (Arizona	 adopted	
A.R.S.	§25-201-205,	the	Arizona	Uniform	
Premarital	 Agreement	 Act	 [Uniform	
Act],	in	September	1991.)
What is off-limits?
	 You	cannot	agree	on	child	custody,	
child	 support	 or	 a	 complete	 waiver	
of	 spousal	 maintenance	 if	 that	 would	
cause	your	spouse	to	end	up	on	welfare.
Why would I want a prenuptial 
agreement?
	 While	most	 	such	agreements	have	
lots	 of	 gold-plated	 words,	 the	 decision	
to	 opt	 for	 one	 is	 generally	 determined	

by	asking	whether	you	want	any	of	the	
following:  
	 1)	 to	 protect	 your	 premarital	 prop-
erty	 from	 any	 community	 claim,	 even	
if	the	growth	on	or	proceeds	from	that	
property	stems	from	post-marital	work	
effort	 (this	 is	 a	 particularly	 important	
consideration	if	you	own	a	business);	
	 2)	 to	 preserve	 your	 post-marital	
work	earnings	as	your	separate	prop-
erty;	
	 3)	 to	 define	 how	 and	 whether	 you	
will	 acquire	 and	 dispose	 of	 common	
property;	
	 4)	 to	 be	 jointly	 obligated	 for	 the	
post-marital	 obligations	 of	 one	 party;	
and
	 5)	 to	 define	 or	 waive	 any	 spousal	
maintenance	obligation.
Why would my future spouse 
agree to one?
	 Prenuptial	agreements	do	not	 typi-
cally	 inspire	 romance.	 Let’s	 face	 it:	 It	
is	 difficult	 to	 reconcile,	 “Honey	 I	 want	
to	marry	you	and	spend	the	rest	of	my		
life	 with	 you	 and	 have	 children	 with	
you”	 with	 “But	 there’s	 just	 this	 one	
thing—you	will	agree	all	of	my	money	is	
mine,	right?”	
	 All	humor	aside,	there	are	excellent	
reasons	for	both	parties	to	agree	to	this	
type	 of	 agreement.	 For	 example,	 if	 a	
spouse	engages	in	work	or	other	activi-
ties	 that	 could	 subject	 the	 community	
to	 joint	 liability,	 or	 there	 are	 potential	
future	tax	or	medical	obligations,	a	pre-
nuptial	agreement	can	protect	the	other	
spouse’s	 assets	 from	 those	 creditors.	
It	 can	 provide	 certainty	 in	 a	 divorce	
and	 eliminate	 costly,	 acrimonious	 and	
emotionally	 draining	 litigation.	 Upon	
death,	it	can	spare	the	surviving	spouse	
from	painful	litigation	with	heirs.	It	can	
provide	for	a	fair	division	of	joint	living	
expenses.	 Bear	 in	 mind	 that	 what	 may	
seem	more	protective	of	one	spouse	to-
day	can	shift	or	even	reverse	over	time.	

Saying ‘I do’ to a 
Prenuptial Agreement

by Kathleen A. McCarthy, J.D.
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A decision in advance can reduce these 
points of friction and possibly even pro-
mote marital harmony.
Is it enforceable?
 Yes. An agreement entered into after 
September 1991 that complies with the 
Uniform Act is generally enforceable as 
long as it was voluntary and there was 
full disclosure of assets, obligations and 
income, even if the agreement would 
otherwise be considered unfair. 
 To ensure voluntariness, however, 
do not procrastinate! Make sure the 
agreement is signed BEFORE the wed-
ding guests start arriving. I have seen 
some would-be love birds fl y the nest 
before making it to the altar, or even ar-
gue about the prenuptial by day, while 
at night engaging in love rituals such as 
dinner rehearsals, and putting on a hap-
py face for the relatives.
Do they bind creditors?
 Yes, if the agreement is recorded. 
While a creditor can generally sue both 
parties for a post-marital obligation, a 
prenuptial agreement can change this.
Can I amend my prenuptial 
agreement?
 Yes. While the idea is to make the 
agreement impervious to challenge in-
defi nitely, circumstances can change. 
You can amend your prenuptial agree-
ment with a post-marital agreement. It 
must state that it is intended to be an 
amendment and it must be executed 
with the same formality as the original 
one, i.e., signed and notarized.
Do I need an attorney?
 While attorneys are masters at pro-
ducing those 14K gold words, it is not 
absolutely necessary for each party to 
have an attorney. However, it is highly 
preferable and will substantially help to 
insulate the agreement from later chal-
lenges. This is not a DIY project. There 
are a lot of pitfalls and nuances involved 
with a prenuptial agreement. The added 
benefi t for you is that this shifts the re-
sponsibility for ensuring its future en-
forceability to a professional.
 While the subject of prenuptial 
agreements can be painful to broach, 
it is a unique opportunity to mutually 
make critical decisions about your fu-
ture while both parties are in a state 
of love and respect. Of course, one al-
ternative is relinquishing all control to 
a stranger in a black robe wearing the 
blindfold of Lady Justice.
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Kathleen McCarthy has been practic-
ing law in Arizona for more than 36 
years. She is a Certifi ed Family Law 
Specialist, with an emphasis on com-
plex fi nancial matters. Comments for 
publication should be addressed to 
letters@desertleaf.com.


