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Brief  Encounters

Marriage is nature’s way of keeping us 
from fi ghting with strangers. 
     —Alan King

Mr. Kingʼs quip is intended to be 
humorous, but it contains a heart-

less truth, at least when it comes to 
protecting your separate property. In 
a divorce, parties frequently engage in 
fi erce fi ghts, each defending their sep-
arate property turf against the other 
partyʼs claims. “Separate property” is 
any property brought into a marriage or 
subsequently inherited by one spouse 
or gifted to one spouse, as well as all 
rents and proceeds from that property.
 Arizona law (A.R.S. §25-213) fi ercely 
protects separate property—but only if 
the asserting party follows “The Rules.” 
Unfortunately, The Rules are the pro-
verbial “demanding mistress.” They 
are Byzantine, mercurial, opaque to 
most mortals and must be absolutely 
obeyed. Suffi  ce to say, The Rules are 
not issued with your marriage license, 
nor can you easily fi nd them anywhere.
 If you were too blissed out to in-
sist on a prenuptial agreement, then 
you must know The Rules, which vary 
widely, but are equally convoluted, de-
pending on the asset. Stripped down to 
their underwear, here they are:
 Financial Accounts. A fi nancial 
account is separate if funded solely 
with separate funds. As long as no com-
munity funds are deposited, it remains 
separate, no matter how long you are 
married. Community funds include, 
among others, wages, work-related 
compensation and income or principal 
from community assets. It is perfectly 
acceptable to pay community expenses 
from a separate account without risk of 
forfeiting its separate character.
 Rule 1. DO NOT jointly title a sepa-

rate account or make community de-
posits into it. If you defy this Rule, 
there is no need to call the medics, as 
long as you follow Rule 2.
 Rule. 2. You must maintain detailed 
records of the sources of all deposits 
into and expenses paid from the ac-
count, as long as humanly possible. 
Even if you breached Rule 1, if you can 
clearly trace your separate funds, they 
are protected. If the account is too 
jumbled up (commingled) to sort joint 
from separate funds, then “too bad, so 
sad”—nothing will help.
 Real Estate. The Rules for real es-
tate are much more exacting than for 
fi nancial accounts, which is why there 
are so many.
 Rule 3. DO NOT jointly title sepa-
rate real estate, even if you refi nance 
it or because some ill-informed person 
tells you that Arizona community prop-
erty law requires this. If your mortgag-
ee demands this, look elsewhere for a 
mortgagee.
 Rule 4. If you jointly title separate 
real property, Arizona law presumes 
you intended a gift to the community. 
Although that presumption may be 
defeated, you would have better luck 
keeping the NSA out of your computer.
 Rule 5. If you do refi nance, make 
sure to deposit any proceeds into a 
separate account. Once the funds are 
commingled with joint funds, they be-
come “ours.”
 Rule 6. Do not pay mortgage or re-
lated expenses or make improvements 
on any separate real estate with joint 
funds. If you do, the community has a 
claim, which is calculated by an alge-
braic formula only a math wizard can 
apply. The formula accounts for any 
mortgage principal the community 
paid, the value of community improve-
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ments and a community share of any 
proportional appreciation. Short cut all 
of this by following Rule 7.
 Rule 7. Have your spouse sign a dis-
claimer deed for all separate real prop-
erty, which ideally also disclaims any 
future claims for joint funds spent on 
the property. 
 Rule 8. If your separate real estate 
produces income, establish a separate 
account for that income and pay all real 
property expenses from it.
 Business Interests. A third set 
of rules prescribes the community in-
terest in appreciation of separate busi-
nesses. While you may not be able to 
completely avoid the tangled process of 
proving all of the appreciation is sepa-
rate, you can limit your pain and suff er-
ing by following the next three Rules.
 Rule 9. DO NOT jointly title sepa-
rate business interests. If you defy Rule 
9, a gift is presumed unless you can 
prove that a gift was not intended—for 
example, re-titling occurred solely for 
estate planning purposes. Warning: 
This is no easy task. Estate planners 
die. Documents disappear. Memories 
fade. Judges seldom rule as you wish.
 Even if you maintain sole title, any 
appreciation is presumed to be com-
munity unless you prove: (1) the in-
crease resulted from the inherent na-
ture of the business (think raw land, 
or passive interests and market forces 
that did not require any eff ort on your 
part); and/or (2) the community ben-
efi tted from a reasonable salary paid 
to you by the business; and/or (3) any 
appreciation represents a reasonable 
rate of return on your original invest-
ment. Judges have broad discretion as 
to what weight to give each factor. This 
process is costly and burdensome. To 
ease that pain, follow Rule 10.
 Rule 10. Pay yourself a salary equal 
to what you would be paid if you were 
an employee, and deposit that salary 
into a community account. You then 
have a good argument that the commu-
nity was fairly compensated. Distribute 
any remaining profi ts into a separate 
property account independent of any 
other separate funds. Be sure to fol-
low the rest of The Rules for business 
owned real estate and accounts.
 The Rest of the Rules: The price of 
disobedience is Mine = Ours.
 (This article is for informational 
purposes only and is not a substitute for 
legal advice. )
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