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Brief  Encounters

Peace is that glorious moment in history 
when everyone stops to reload.

—Thomas Jeff erson

Congratulations!? By settling, you 
have just exerted some control 

over the madness of divorce litigation. 
But to avoid having your agreement be 
just a momentary blip of peace between 
battles, make sure it is tightly crafted. 
When it comes to interpreting agree-
ments, the law can be a harsh mistress, 
with restrictions that tie the hands of 
common sense.
 A promise to pay support has lots of 
built-in remedies: contempt citation, 10 
percent interest, jail, fi nes, and loss of 
licenses. A promise to pay for property 
equalization has no such protections. 
However, by following these steps you 
can sharply increase your chances of 
turning an IOU into cash.
 1. Think like a creditor. If you 
are owed money, you are a creditor, no 
diff erent from a bank. This means you 
need all the protections of a bank. Don’t 
just say, “Pooh will pay Eeyore 50 pots 
of honey as soon as the bees make it.” 
While this sounds absurd, many agree-
ments provide very little protection 
beyond this. A promise to pay has to be 
specifi c and might read something like 
the following:
 “Pooh shall pay to Eeyore 50 pots of 
honey, payable at the rate of fi ve pots 
per month commencing October 1, 2017, 
with each monthly payment thereafter 
due by the fi rst day of each month un-
til fully paid, no later than July 31, 2018 
(Maturity Date). As long as Pooh timely 
pays, there will be no interest. Howev-
er, if Pooh fails to timely pay, the entire 
balance shall be immediately payable, 
and interest of one honey pot per week 
will accrue until fully paid. There is no 
grace period. This agreement shall be 
reduced to judgment and secured by a 
honey tree.”
 2. Require security. Security gives 

you the right to force the sale of a debt-
or’s property (collateral) if you are not 
timely paid. But security is only as good 
as the collateral being secured and 
the quality of your agreement. Eeyore 
does not want as collateral a tree that 
doesn’t attract honey bees, nor does he 
want Pooh to eat all the honey.
 3. Secure with free and clear 
(unencumbered) real estate. A deed 
of trust gives you security against real 
estate. But be sure you have not se-
cured a hologram. Buy title insurance. 
Ideally the property is unencumbered; 
otherwise your security takes a back-
seat to any lien.
 4. Be careful about securing with 
a business. If your spouse retains the 
family business, you may consider tak-
ing security against its stock. Warn-
ing: These agreements are fraught with 
complications! Securing the stock does 
not necessarily prevent the owner from 
selling or consuming assets, borrow-
ing, or paying big bonuses to “favorite” 
people. Such an agreement requires 
constant monitoring and possibly an 
expensive and futile enforcement ac-
tion. It is far preferable to secure the 
business assets themselves, especially 
unencumbered real estate. Do engage a 
business lawyer to draft these compli-
cated documents. The fee is well worth 
the price of admission.
 5. Secure with life insurance. 
It can be challenging to collect money 
from the deceased. Make sure you are 
the irrevocable benefi ciary of a specifi c 
life insurance policy for the full amount 
due. To prevent any hijinks, the policy 
should be assigned to you until you 
are paid.
 6. Notify the world. A judgment 
can be blown to smithereens if credi-
tors don’t know about it. If the judg-
ment is not properly recorded, subse-
quent creditors may push you aside 
and limit your collection remedies.
 7. You cannot secure with retire-
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ment. Don’t even try to use retirement 
accounts to secure a property payment. 
It is legally prohibited.
 8. Consider holding property 
jointly. Instead of using a deed of trust, 
consider holding real property jointly 
with your spouse until you are paid. If 
your spouse defaults, as co-owner you 
can immediately force a sale and main-
tain more control than a formal deed of 
trust foreclosure process permits. Do 
build in lots of protection in your agree-
ment. Defi ne what constitutes a default, 
terms of sale, listing price and adjust-
ments, choice of real-estate agent, a 
remedy if the property fails to timely sell 
(perhaps awarding you sole control of 
the sale), and a remedy if the proceeds 
don’t cover your payment—for exam-
ple, the balance will become immedi-
ately due with a sharply higher interest 
rate. Ensure that your spouse indemni-
fi es you from all property obligations.
 9. Don’t quitclaim property 
while you are on the mortgage. Re-
moval from the title does not remove 
you from the mortgage. If the lender 
won’t voluntarily remove you (good 
luck with that!), your spouse should 
refi nance by a date certain or sell the 
property. Include sale terms similar to 
those in step 8. Require duplicate no-
tices from the lender so that you can 
monitor the loan status.
 10. Require a promissory note. 
Even though a note mirrors the terms 
of your agreement, as a stand-alone 
document the note will relieve you 
of having to show the world your 
entire agreement to enforce this one 
provision.
 None of the foregoing will guar-
antee lasting peace. But wouldn’t you 
rather have a concrete wall of rights in-
stead of just some pretty paper?
 Disclaimer: This article is for in-
formational purposes only and is not a 
substitute for legal advice. Please con-
sult with an attorney and fi nancial/tax 
advisors for advice regarding your spe-
cifi c property issues.
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